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stance — usually are. But a 
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for a lifetime. So, like a man 
buying a new automobile, you 
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libraries. When he helps you 
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gest additions (not necessarily 
expensive) to make them even 
more useful. He can often 
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ready half paid for. Let the 
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demonstrate the truth of this 
statement the next time he 
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The President’s Page 


By Augustus F. Mack, Jr. 
President, Los Angeles Bar Association 


In completing my term as President of 
the Los Angeles Bar Association the end 
of this month I cannot help but experience 
a bit of nostalgia. | am reliably informed 
that it is good in small doses, and brings 
pause for reflection. 

It has been a busy year and one, I 
think can be fairly said, of accomplish- 
ment by the Association. The office of 
President entails long hours, unrelenting 
effort, and just plain hard work. It also 


President Gus Mack 


involves considerable personal sacrifice. The intangible but real 
reward, however, of being of service to the bench, one’s brother 
lawyers, and the public far transcends the pragmatic and work-a- 
day aspects. 

I can tell you first-hand that you have had a diligent, conscien- 
tious Board of Trustees. They always meet the many problems 
head-on but with seasoned and courteous consideration. There is 
not always agreement—it is too much to expect from any group 


of lawyers—and many warm debates ensue; the end result, how- 
ever, is usually the right answer. 

Leaving the Board this month after two years of splendid and 
devoted service are Joseph K. Horton and Hulen C. Callaway 
from our own membership; and Stanley N. Gleis, Beverly Hills, 
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and Henry Melby, Glendale, from our affiliated associations. Our 
thanks go out to each of them for a job well done. 


It is a pleasure to report that the office of the Association is 
running smoothly and efficiently. Stanley L. Johnson, our Execu- 
tive Secretary, assumed his duties full-time upon Lou Elkins’ 
retirement September 1, 1957. He daily increases his knowledge 
of the position and the tremendous background so necessary to 
adequately perform the work. 


I predict a fruitful and active year for the incoming administra- 
tion headed by E. Avery “Jud” Crary, your new President—a 
man of talent, ability, and a “great guy”; Hugh W. Darling, Senior 
Vice President; Grant B. Cooper, Junior Vice President; and 
A. Stevens Halsted, Jr., Secretary. Incoming trustees are Gordon F. 
Hampton, Morris Pfaelzer, Maynard J. Toll from our member- 
ship; and Clarence S. Hunt, Long Beach, and William M. Lassle- 
ben, Jr., Whittier, from the affiliated associations. They are able 
men all and our cordial good wishes go with them in their task. 


One last word—it is your Association. It is the united voice 
of the lawyers of both Los Angeles City and County. Help keep 
it that way—active, strong, standing for what is right, by express- 
ing yourself to the Board of Trustees or in work on the many 
Committees. I leave you with this—the Los Angeles Bar Associa- 
tion is definitely “big league” in its work, its activities, its horizons. 
We must always continue to “think big,” ‘“‘act big,” and to grow. 

My warm, good wishes to you all. I deeply appreciate and thank 
you for the confidence and high honor bestowed this past, wonderful 
year. 
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The Death of the Doctrine 
of Last Clear Chance 


AN OBITUARY 


By WILLIAM J. PALMER* 


“It should be clearly understood that every man has an 
absolute and irrefragable right to treat any doctrine as he 
thinks proper; either to argue against it, or to ridicule it. If his 
arguments are wrong, he can be refuted; if his ridicule is fool- 
ish, he can be out-ridiculed. To this there can be no exception.” 


—Henry Thomas Buckle, British Historian, 
1821-1862 in his essay : Mill on Liberty. 
On January 29, 1957, the Doctrine of 
Last Clear Chance, as a practical, useful 
implement of justice, was killed in Cali- 
fornia by the Supreme Court of the State. 
If any astute advocate did not then grasp 
the fatal significance of the event, the , 
year since passed surely has relieved him 
of his innocence. To counsel habitually 
representing plaintiffs in negligence cases, 
the death has meant a tragic and frustrat- 
ing misfortune. To counsel habitually rep- 
resenting defendants, it has proved to be and is a gift from the 
gods, to be zealously treasured. 





William J. Palmer 


Except for the elemental principle of justice, it is doubtful if any 
syllogism of the law is more deserving of an obituary. No reason 
exists why I should write that obituary except only that no one 
else, so far as I know, has done so, I apologize to my brethren of 
the profession that my rendition of a memorial has been so long 
delayed by the pressure of other duties and the scarcity of free 
week ends. 

In one of his poems, Algernon Charles Swinburne originated 
this provocative expression: “the world of the unapparent dead.” 








*The author has been a Judge of the Superior Court of California, in and for the 
County of Los Angeles for twenty-five years. His legal opinions, writings and lectures 
have received national attention. He is best known for his work as editor-in-chief of 
California Jury Instructions Civil (BAJI) and California Jury Instructions Criminal 

LJIC). 


(CALJ 
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The words aptly describe the status to which, in California, the 
Doctrine of Last Clear Chance has been consigned. Avid and some- 
times beguiling efforts doubtless will be made to keep its death 
from becoming apparent. Its name has been and will continue to 
be used for a word-body of some sort, and its ghost will haunt 
us again and again until a reincarnation embodies it in a language- 
structure befitting its congenital essence. The observations made in 
this paragraph will be illustrated at a later and logical point in this 
essay. 
I. A Case of Distinctions 
Circumstantial Cause and Proximate Cause 

In the year 1842 in England, a man named Davies, the owner 
of an ass, one day fettered the animal’s forefeet and turned it into 
a public highway to graze. Behind this procedure was no intended 
cruelty, but only the idea that the animal might browse and feed 
as instinct moved, without being able to wander beyond its master’s 
convenience of control. A modern mountain guide and wrangler 
sometimes follows a similar practice overnight with his mules, ex- 
cept, of course, that no public highway is nearby. 

While the English ass was thus enjoying a restricted freedom 
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in the highway, another man named Mann was driving a wagon 
with a team of three horses on that same highway. He, “coming 
down a slight descent, at what the witness termed a smartish pace, 
ran against the ass, knocking it down, and the wheels passing over 
it, it died soon after.” 


This unnatural death of a valuable domestic animal led to a 
lawsuit brought by its owner against the wagon driver. Plaintiff 
recovered judgment in the trial court, and the judgment was affirmed 
on appeal. In the opinion delivered by the appellate court we have 
(if my research and that of others has not missed its goal) the 
first enunciation of the “Doctrine of Last Clear Chance.” In the 
116 years since then, no improvement has been made on that 
court’s inaugural statement of the doctrine, but it has gathered 
here and there the sedimentation and incrustation of misunder- 
standing and impractical pedantry. To think simply and clearly 
is a very difficult thing, and we hardly could expect that a doc- 
trine as simple as that of the Last Clear Chance could endure in 
legal circles for 116 years in the simplicity and logical clarity of 
its virgin enunciation. I quote from the opinion delivered in the 
case of Davies V. Mann, the opinion of the Courts of Exchequer, 
delivered November 4, 1842, reported in the English Reports, 
Exchequer Division, 10 Meeson & Welsby, 547 (152 Reprints 
588, 19 FE. R. C. 190) : 

“The learned Judge [the trial judge] told the jury that though 
the act of the plaintiff, in leaving the donkey on the highway 
so fettered as to prevent his getting out of the way of carriages 
travelling along, it might be illegal, still if the proximate cause 
of the injury was attributable to the want of proper conduct 
on the part of the driver of the wagon, the action was main- 
tainable against the defendant; and his Lordship directed them, 
if they thought that the accident might have been avoided by 
the exercise of ordinary care on the part of the driver, to find 
for the plaintiff.” 

The jury did so find. The judgment was upheld on appeal. 

Let us take thoughtful note of the express and implied content 
of the foregoing statement. We find in it: 


(1) An assumption that the plaintiff was or may have been 
negligent, even that he may have violated a statute. 


(2) Recognition of the fact, too obvious to require mention, 
that plaintiff's conduct was a circumstantial cause of the accident, 
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indeed that it alone created the environmental circumstance which 
made the accident possible. 

(3) Recognition of the fact that plaintiff's conduct was not 
the proximate cause of the accident, that it did not impel, and had 
no part in impelling, the incident into occurence. 

(4) Clear cognizance of one, possibly two, determinative ques- 
tions: (a) What was the proximate cause of the accident? (b) If 
that cause was defendant’s conduct, was such conduct negligent ? 

(5) An answer to each of those questions, the answer being 
that the sole proximate cause of the accident was the negligent 
conduct of the wagon driver, who could have prevented the acci- 
dent had he only exercised ordinary care. 

You will note in the opinion what our best legal minds have 
recognized ever since, that the Doctrine of Last Clear Chance is 
simply a terminology or a syllogism by which the issue of proxi- 
mate cause, and the proximate cause itself, are identified in cer- 
tain cases. Those cases are of the kind where the un-analytical 
mind might be confused, deceived or misdirected by the fact that 
plaintiff's negligence was a conspicuous circumstantial cause of 
the accident. 

You will note also the utter absence of what illogically and ir- 
relevantly has been interfused into the doctrine -by some later 
opinion writers, the idea or blind feeling that the doctrine involves 
a question of comparative fault. And, finally, you will note the 
perfect objectivity in the handling of the facts and the law. No 
attempt is made to do the impossible, to read the mind of the 
wagon driver. No pretense of being able to read it is hinted. The 
questions posed are questions that the triers could answer objec- 
and without regard to the thought processes of the wagon driver. 

Il. A Variety of Names, but Only One Function 

What we in California have called the Doctrine of Last Clear 
Chance has been known elsewhere by a number of other names. 
It has been called, for example, “the Doctrine of Davies V. Mann,” 
so named after the title of the case in which the principle involved 
was originally invoked. (St. Louis Southwestern Ry. Co. v. 
Simpson, 43 S. W. 2d 251.) It has been titled “the Humanitarian 
Doctrine.’ (Stinson v. Aluminum Co. of America, 141 Fed. 2d 
682—United States Circuit Court of Appeals, Sixth District.) 
Some in the profession have named it “The Doctrine of Discovered 
Peril.”’ (Barnes, et al. v. Texas & New Orleans R. Co., et al., 16 
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So. 2d 600—Louisiana.) Others have referred to it as “The Doc- 
trine of Discovered or Subsequent Negligence.” (Cline v. Killing- 
beck, 284, N. W. 669—Michigan; Srogi v. New York Central 
R. Co., 286 N. Y. S. 215.) Still another name for the principle is 
“The Doctrine of Intervening Negligence.” (Kerr v. Connecti- 
cut Co., 140 A. 751—Connecticut.) That name is closely kin to 
another: “The Doctrine of Supervening Negligence.” (Tefft v. 
New York, N. H. & H. R. Co., 163 A. 762; Emmons v. New York 
& Stamford Ry. Co., 142 A. 676; Rix vy. Stone, 163 A. 258—all 
Connecticut.) Yet a broader term for the principle has been used: 
“The Rule of Antecedent and Subsequent Negligence.” (Indian- 
apolis Traction & Terminal Co. v. Croly. 96 N. E. 973.) 


The different labels given to the principle under our study are 
significant in their revelations of varying points of view and diversi- 
fied theoretical emphasis. [-xcept for the fact that it is too broad for 
the specialized application in point, the most correctly and fully 
informative of the several appellations is “the Doctrine of Super- 
vening Negligence.” This title carries the essential implications. 
Any intelligent discussion of the Doctrine of Last Clear Chance 
will have these characteristics: (1) A clear recognition of the 
fact that the only function of the doctrine is to guide us in identi- 
fying the proximate cause of an accident, and, in so doing, to help 
us distinguish between the circumstantial cause or causes of the 
incident and the proximate cause. (2) A decisive refusal to inter- 
fuse into the doctrine any notion of comparative fault, criminal 
guilt or subjective moral evil. We do not have in our California 
reports any such discussion, but an excellent example will be 
found in an Indiana case, Indianapolis Traction and Terminal Co. 
v. Croly, reported in 96 Northeastern Reports, beginning at page 
973. 


We do have in the opinions of our California appellate courts 
a great and inconsistent variety of statements and purported state- 
ments of the doctrine. The most concise of these appeared first 
in Esrey v. Southern Pacific Co., 103 Cal. 541, wherein at page 
545 the Supreme Court, quoting from an unidentified source, 
summed the matter up in this way: 


“The party who last has a clear opportunity of avoiding the 
accident, notwithstanding the negligence of his opponent, is 
considered solely responsible.” 
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The foregoing statement, with two inconsequential changes, 
was used as a jury instruction in Townsend v. Butterfield, 168 
Cal. 564. Although the Supreme Court did not commend the 
brevity and generality of the instruction, it did say of it, speaking 
through Mr. Justice Lucien Shaw (p. 568) : 

.... its terms, when given full force according to the mean- 
ing of the language, actually embraced all the elements of the 
doctrine [of last clear chance].” 

Ill. The Logic of the Doctrine 

At this point it will be helpful, I think, to spend a few moments 
in close attention to the syllogism sometimes named the Doctrine 
of Last Clear Chance. For convenience, I shall nominate the two 
persons to be, or who were, involved in an accident, the plaintiff 
and the defendant, being well aware that the nominations may be 
premature. No occasion exists for calling the doctrine into play 
unless at some place in the sequence of events leading to the acci- 
dent the plaintiff was negligent and the defense of contributory 
negligence is asserted in the ensuing action. Hence the fact of 
plaintiff having been negligent anteriorly to the accident is a factual 
requirement. It is vital, however, that such negligence fell short of 
being a proximate cause of the casualty. If it were a proximate 
cause, the defense of contributory negligence would be good. But 
this requirement does not forbid a relationship of causation between 
plaintiff's negligence and the accident. To the contrary, plaintiff's 
negligence is a circumstantial cause, usually creating or helping to 
create the circumstances that provide opportunity for the mishap. 
It becomes essential then to know the difference between a circum- 
stantial cause and a proximate cause. To make that point as simple 
as possible for the jurors and ourselves, the syllogism merely pro- 
vides that at some second before the casualty, plaintiff either be- 
came unable to extricate himself from his dangerous situation by 
the exercise of ordinary care or was oblivious of the danger and 
hence could not be expected to exercise ordinary care to escape 
from it. To this circumstance his own conduct brought or helped 
to bring him. But it did not produce a casualty; it did not impel 
a casualty into occurrence ; and none would have occurred had not 
someone else produced it. But an accident did occur and the only 
other person we are concerned with as the possible impelling agent 
is the defendant. Bear in mind that for reasons stated, plaintiff's 
negligence already has been blocked out as a possible proximate 
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cause of the accident. If thereafter defendant’s conduct was the 
efficient producing cause of a casualty, the only question remaining 
is whether or not his conduct was negligent. Regardless of what 
plaintiff's condition was, regardless of what defendant knew or did 
not know, or what we think he ought to have known, about that 
condition, the defendant owed the plaintiff the duty of ordinary 
care. He owed that duty at all times: before he saw the plaintiff, 
at the time he saw him, and thereafter to the second of impact. 
The Doctrine of Last Clear Chance itself requires no more and no 
less than ordinary care. The amount of caution involved in that 
ordinary care will vary, of course, in the light of varying circum- 
stances, but the standard of care is fixed and remains the same. 
The final and simple conclusion of the logic is that if defendant’s 
accident-producing conduct fell short of that standard, he is liable ; 
if it conformed with the standard, he is not liable. 


IV. A Confused and Paralyzing “Formula” 

In Brandelius v. City & County of San Francisco, 47 Cal. 2d 
729, decided January 25, 1957, the Supreme Court drafted a jury 
instruction on the Doctrine of Last Clear Chance, saying, of course, 
that its draft correctly stated the law. This is the “formula” pre- 
scribed by the court (p. 743): 

“The doctrine of last clear chance may be invoked if, and 
only if the trier of the facts finds from the evidence: (1) that 
the plaintiff was in a position of danger and, by his own negli- 
gence, became unable to escape from such position by the 
use of ordinary care, either because it became physically impos- 
sible for him to escape or because he was totally unaware of 
the danger ; (2) that defendant knew that plaintiff was in a posi- 
tion of danger and further knew, or in the exercise of ordinary 
care should have known, that plaintiff was unable to escape there- 
from; and (3) that thereafter defendant had the last clear chance 
to avoid the accident by the exercise of ordinary care but failed 
to exercise such last clear chance, and the accident occurred as 
a proximate result of such failure.” 


This “formula” is marked by five indefensible features : 

(1 and 2) It is ambiguous and inconsistent within itself. (3) 
It requires proof of a fact which has no relevant relationship to, 
and no conditioning or qualifying effect upon, the logic of the 
Doctrine of Last Clear Chance. (4) The proof thus required is 
an impossibility in nearly all cases unless it comes by an improbable 
confession of the defendant, and even such a confession would be 
suspect. (5) It excuses defendant from the simple duty of exercis- 
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ing ordinary care unless he has, or we later can say that he ought 
to have had, certain knowledge ordinarily impossible for him to 
have. 

Traditionally the two alternative conditions, either of which is 
recognized as blocking off plaintiff’s negligence from proximate 
causation, are (1) that he became unable, by the exercise of ordi- 
nary care, to escape from his peril, or (2) that he was or became 
unaware of his peril. Plainly the statement of the second of these 
alternatives implies that he could have extricated himself from his 
danger if he had realized it. Otherwise no need would exist for 
recognizing the second possibility. Either the sole required condi- 
tion is or is not that the plaintiff could not escape from his danger 
by exercising ordinary care. If such is the one required condition, 
then it makes no difference whether or not he appreciated his dan- 
ger, and the possibility of such ignorance ought not to be inserted 
into the “formula” to make it ambiguous. The Supreme Court's 
“formula” confuses these two alternatives, which uniformly and 
clearly have been distinguished in thoughtful statements of the 
rule. The “formula” permits just one condition, that plaintiff “be- 
came unable to escape from such position by the use of ordinary 
care.” It then permits this inability to escape to be due to either of 
two facts: “because it became physically impossible for him to 
escape or because he was totally unaware of the danger.” Ob- 
viously it could be possible for a person, by use of ordinary care, 
to escape from a danger of which he is totally unaware, if he were 
aware of it. Many of us have been in that rather common situation. 
Fortunately for us, something occurred to inform us of the danger 
in time to enable us to exercise the ordinary care required to escape. 

It is impossible to know what the court meant by item (1) of its 
“formula.” The court’s probable intention was to follow all worthy 
precedent by recognizing unawareness of danger as an alternative 
to inability to escape. But in item (2), stating what the defendant 
must have known, the “formula” states that he must have known 
“that plaintiff was unable to escape” from his danger or he, the 
defendant, “should have known” that fact in the exercise of ordi- 
nary care. Although the plaintiff may have been able to escape 
from his peril by the exercise of ordinary care, if he had been 
aware of it (and let us assume that he had that ability), the de- 
fendant, if he is to be liable, must have known or ought to have 
known that plaintiff was unable to escape from his danger; ice., 
defendant must have known or ought to have known what was not 














FEBRUARY, 1958 109 


true. If he did not know, and we cannot say that he ought to have 
known, that nonexistent fact, then, although he was negligent and 
his negligence was the sole proximate cause of the casualty, he is 
not liable. It will be noted, also, that the required actual or imputed 
knowledge on defendant’s part, if he is to be liable for his negli- 
gence, is knowledge of an absolute inability of plaintiff to escape, not 
inability to escape by the exercise of ordinary care. 


The analysis of the logic of the Doctrine of Last Clear Chance, 
as stated in Section III of this essay, has made clear, 1 am sure, 
that whether or not defendant had the knowledge required by item 
(2) of the “formula” or whether or not the trier thinks he ought 
to have had it, has no relevant relationship to, or conditioning or 
qualifying effect upon, that logic. Repetition here should not be 
necessary. Defendant’s knowledge or ignorance, if we could know 
it, might have a bearing upon the question of whether or not he 
exercised ordinary care, and, of course, if he did exercise such 
care, he may not be held liable. But in justice and good sense, we 
cannot excuse defendant, as the court’s “formula” does, from his 
duty to exercise ordinary care merely because, in the fraction of 
a minute before an accident, he did not acquire knowledge which 
even the trier himself, in the perspective of time and objectivity, 
and with all the devices of proof at his service, may not be able to 
acquire with certainty. And this brings me to my final point: 


The proof which the formula requires in item (2) is impossible 
in virtually all cases in which the Rule of Supervening Negligence, 
also known as the Doctrine of Last Clear Chance, ought to be ap- 
plied in the interests of truth and justice. The “formula” requires 
proof that at a certain brief instant of time, in the tiny fraction of 
time in which an accident was brewing, defendant acquired certain 
knowledge : knowledge of what then was in plaintiff's mind, of what 
then was the state of plaintiff's consciousness or unconsciousness, 
his will, entire bodily condition, his capacity for brain and muscular 
co-ordination, and the possibilities and restrictions of the physical 
condition embracing him. This requirement of proof is not relieved 
in the slightest degree by the provision that if the trier cannot find 
such facts, he may, as a satisfactory alternative, find that the de- 
fendant, in the exercise of ordinary care, should have had such 
knowledge. Need we be reminded again that accidents happen in 
the “twinkling of an eye” ? How can we, with any reason, infer that 
in that fleeting moment the defendant, by some miraculous photo- 








Before the Board...Your Client’s Small Trust! 


Now — with a new service cation in investments and 
from Bank of America — for more stability of income—ad- 
funds starting as low as $5,000 vantages not usually available 
your client can establish a for trusts of limited size. In- 
Small Trust for his wife, for vestment in this Common 


















the education of his children, Trust Fund may be made if a 
parents, friends or for his fa- Small Trust is created and 
vorite charity. used for true trust purposes. 
Under this new arrange- Learn what an invaluable 
ment a Small Trust will re- | part a Small Trust can play in 
ceive all the specialized service | the management and disposi- 
and benefits previously re- tion of your client’s over-all 
stricted by operational costs estate! Our Trust Officers will 
to much larger trusts. be happy to furnish you with 


: ; complete information. 

As one of its several invest- 
ment services, Bank of Amer- 
ica operates a Common Trust 
Fund. This enables a Small 


Trust to secure broad diversifi- Bank of America 


NATIONAL J3Y5\33 ASSOCIATION 


MEMBER FEOCRAL OL POSIT INSURANCE CORPORATION 














=Ss Cw 


sy 


-_ 





Fesruary, 1958 111 


graphic and intuitive impression, “should” have gained all the 
knowledge required by the court’s “formula,” let alone prove that 
he actually did so? The Doctrine of Last Clear Chance is dead in 
California. Long live the Doctrine! 


V. “The World of the Unapparent Dead” 

A promise made in the closing paragraph of my introduction 
remains to be fulfilled. The observations there made are aptly il- 
lustrated in the case of Connolly v. Pre-Mixed Concrete Company, 
decided by the District Court of Appeal, Fourth District on June 
24, 1957, reported in 152 Advance California Appellate Reports, 
112, 312 Pacific 2d, 723. A hearing was granted by the Supreme 
Court. Its decision was delivered on December 17, 1957, reported 
in 49 Advance California Reports, 487. 

The trial court gave an instruction on the Doctrine of Last Clear 
Chance. The instruction does not appear in either opinion, but it 
may be found in the Reporter’s Transcript." 

Faithful to the rule of stare decisis, the District Court of Appeal 
held up as its standard of judgment the “formula” prescribed by 
the Supreme Court in the Brandelius case. In the light of that 
“formula” the court held, as a matter of law, that the evidence did 
not support findings of the required facts. So holding, it held that 
the giving of the instruction was prejudicial error, and it reversed 
the trial court’s judgment for the plaintiff. 


1Vol. Three of Reporter’s Transcript, p. 648, line 1, to p. 649, line 22: 

““Now it sometimes happens that a person, by failing to exercise ordinary care may 
put himself or herself into a position from which he can’t extricate himself. It is for 
you to determine whether the evidence establishes any such situation or not. But if the 
jury should find that a person has been negligent and that negligence consists in placing 
herself in a position of danger, then you are further to consider this rule: That if a 
person does so place himself in a position of danger from which he cannot extricate 
himself—it is for you to determine whether those facts existed—and another person 
sees that person in the position of danger and knows or ought to know in the exercise 
of ordinary care that he cannot extricate himself from that position and that damage 
may result, and he has the time and the opportunity, in the exercise of ordinary care, 
and because of this statute has the opportunity to either slow down or stop, as the 
case may be, depending upon what the signal was to him, and yet under those cir- 
cumstances fails to obey the statute or fails to exercise the care that an ordinarily 
prudent person would, and as a proximate result thereof injury follows, then the negh 
gence of the party in placing himself in a position of danger would not necessarily be 
a contributing cause. It is a question of causal connection. In other words, if that 
situation existed, if the other elements are present, if the party cannot extricate himself 
and if that situation is apparent or should be apparent in the exercise of ordinary care, 
as I have told you, then there is a break in the causal connection because the other 
party has ample opportunity and time by the exercise of ordinary care to avoid the 
injur 

ow whether those facts exist or not is for you. The reason for that rule is that 
the law recognizes that at times people do place themselves either inadvertently, some- 
times negligently, sometimes carelessly, in_a position of danger. Simply because we do 
doesn’t forfeit the right to be protected. Therefore if that position, that condition, or 
situation is apparent, the other person realizes or should realize that he can’t extricate 
himself, then the law requires him to use care commensurate with that situation to avoid 
injury to this person. 

“That is referred to qneeiy substantially as the law of the last clear chance. It 
means that the person who has the last clear opportunity to be held—his acts are to 
be held as the proximate cause. Now it applies only, of course, when there is time and 
opportunity to avoid the accident.” 
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It is understandable why the appellate court, holding that no 
instruction on the doctrine should have been given, did not include 
in its opinion the instruction given on the subject by the trial judge. 

We see in the granting of a hearing by the Supreme Court an 
illustration of the colloquial wisdom expressed in such idioms as 
“a bad penny always returns” or “chickens come home to roost.” 
But the court handled the situation adroitly. Without telling us how 
the trial judge instructed the jury on the doctrine, the Supreme 
Court again asserted its “formula” of the Brandelius case and stated 
that whether or not the evidence supported the finding of any of 
the required facts was a question for the jury to decide. “The giving 
of the instruction, therefore, was not error.” 

The instruction given to the jury, however, and by which it was 
bound was significantly different from the Supreme Court's “for- 
mula.” (1) it provided no alternative to plaintiff's absolute in- 
ability to “extricate himself.” That he might not have been aware 
of his danger was not mentioned as a possible key-attribute of his 
predicament. (2) Although at one point the instruction required 
proof of actual knowledge, or proof justifying imputed knowledge, 
on defendant’s part; at other points, plaintiff’s inability to escape 
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needed only to be “apparent” to defendant. (3) The instruction 
did make fairly clear, as the Supreme Court’s “formula” does not, 
that the ultimate question was one of causation: whether or not 
plaintiff’s negligence, and whether or not defendant’s negligence, 
was a proximate cause of the accident. 


VI. We Now Must Return to the Basic Distinction 

No astute barrister representing a plaintiff will request a jury 
instruction on the subject as drafted by the Supreme Court. It is 
far better for his client’s chances to submit the case on the simple 
issue of contributory negligence, arguing that even if the plaintiff 
was negligent, his negligence was not a proximate cause of the 
accident. And no advocate for a defendant, pleading the defense 
of contributory negligence, will request any mention of the Doctrine 
of Last Clear Chance. In this state of affairs, an instruction such 
as I now present might wisely be requested by the plaintiff. The 
instruction ought not be allowed to stand alone; it should be rein- 
forced and interpreted by the argument of counsel. It follows: 

* * * 

“You are aware of the fact that each party to this action claims 
that the other was negligent in the sequence of events leading to 
the accident in question. If you should find that both parties were 
negligent, it will become necessary for you to give thoughtful con- 
sideration to the question of proximate cause, for liability in law 
attaches to negligence only when it is a proximate cause of injury. 

“Tt is possible for a person’s conduct, whether negligent or not, 
and either alone or with other agencies, to set up the circumstance 
in which an accident occurs, and yet not be a proximate cause of 
that accident. 

“To be the proximate cause of an accident, conduct must be 
the producing and efficient or the impelling agent of the occur- 
rence and not merely a circumstance that provides or helps to 
provide opportunity for the occurrence. 

“Each party denies that he was negligent, and each makes an 
additional claim. The plaintiff claims that even if he was negli- 
gent, his negligence did no more than to set up a condition in 
which an accident might thereafter occur; that an accident was’ 
not inevitable and could have been avoided by the defendant if 
he had exercised ordinary care; that defendant’s negligence 
alone was the producing, the proximate cause of the accident. 

“The defendant, on the other hand, claims that even if he was 
negligent, his negligence was not a proximate cause of the acci- 
dent, and, in any event, that plaintiff’s negligence was either the 
sole or a contributing proximate cause of his own injury. 

“Your verdict will be determined by your findings on these 
conflicting claims.” 
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“Self-Employed Individuals’ 
Retirement Act of 1957” 


By CHARLES L. KOPP* 


Once again biils are before Congress 
to give self-employed persons a chance 
to set aside from their current earnings a 
few dollars for their own retirement. They 
are HR 9 and HR 10 and cal'ed the “Self- 
I°mployed Individuals’ Retirement Act of 
1957.” The predecessors of these bills have 
been popularly known for years as the 
Jenkins-Keogh bills. 

Charles L. Kopp The benefits for the self-employed would 





be accomplished by allowing individuals 
not covered by qualified pension or profit sharing plans to deduct 
from gross income an amount set aside as a “retirement deposit.” 
Such deposit includes payment to a restricted retirement fund or 
to a life insurance company as premiums under a “resricted re- 
tirement policy.” 
The individual can “deposit” no more than 10% of his annual 
net self-employment earnings, with a maximum of $5,000 per year. 


INSURANCE PROVISIONS 

The policy can be an annuity, endowment, or life insurance form 
(except term). The premium is divided into two parts. The portion 
which provides pure life insurance protection is not to be de- 
ductible, but the balance is deductible. 

The bill is so worded that the individual could use existing in- 
surance by notifying his insurer of his intention to deduct premiums 
on a certain policy. Of course, new insurance could be used by 
sending the notice along with the application. The taw then re- 
quires the insurer to endorse the policy specially and notify the 
Internal Revenue Service. 

When the individual retires or otherwise withdraws his money, 
the amounts are taxable like an annuity under Section 72 of the 
Code, except that the three-year spread of any gain upon a lump 

*Charles L. Kopp is a member of the Committee on Taxation, Los Angeles Bar 


Association. . : * 
He is Associate Counsel, Pacific Mutual Life Insurance Company. 
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sum maturity is not available, and the “investment in the contract” 
does not. include the portions of the deposits which have been 
deducted. 


Death benefits would be free of income tax to the beneficiary to 
the extent provided by the life insurance feature of the contract, 
but the portion of the proceeds attributable to the deductible part 
of the “deposits” would be taxable. 


The bill has 21 pages of detailed provisions, but these are the 
life insurance highlights. It seems clear that the law would be very 
helpful to any eligible self-employed person trying to safeguard 
his own retirement. The law would make his position more com- 
parable to that of a retiring employee under a qualified plan. To be 
sure, the individual does not have an employer helping him build 
for retirement, but the bill would at least remove the unfair dis- 
crimination against self-employed persons which now exists. 

If you favor such a law, why don’t you get off a letter to your 
Congressman and say so. | wrote to mine and was pleased to find 
that he was fully acquainted with the bill and in favor of it. 





Federal Courts Criminal 
Indigent Defense Panel 
The Los Angeles Bar Association recognizes with thanks 


the following attorneys who served on the Federal Courts 
Criminal Indigent Defense panel during January, 1958: 


Charles G. Bakaly, Jr., Esq. Harry L. Hupp, Esq. 
Richards D. Barger, Esq. Philip D. Irwin, Esq. 
Fred Brosio, Esq. Richard L. Lissner, Esq. 
Jerry Goldberg, Esq. William Marx, Esq. 
Samuel L. Highleyman, Esq. Pat A. McCormick, Esq. 
Jerol R. Hodges, Esq. William Vaughan, Esq. 


Belan Wagner, Esq. 
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Weather Records in 
Private Litigation 


(Prepared by Gilbert L. Sterns, Weather Bureau State Clima- 
tologist for Oregon, and approved by Office of General Counsel, 
Department of Commerce. ) 

The United States Weather Bureau is responsible for the collec- 
tion, checking, publication and storage of official weather records 
for the U.S. and its possessions. As a result of this activity repre- 
sentatives of the Bureau receive hundreds of requests each year 
from attorneys or their clients for miscellaneous weather records. 
Many of these requests indicate a lack of familiarity with the infor- 
mation available, the forms in which it can be obtained and the 
service that may be reasonably expected of the Weather Bureau. 
This document, in question and answer form, has ben prepared to 
assist persons seeking weather records and necessary information 
to facilitate action by the Weather Bureau. 

1. Where are official weather observations made ? 
Official observations are taken at several thousand stations 
throughout the country. The locations of these stations in any 
state may be obtained from any Weather Bureau Office. 

2. What type of data is observed? 
At most of these stations only a highest and lowest temperature 
and a 24-hour total rainfall are obtained once a day, usually 
near sundown although in a good many cases the observation is 
taken in the morning instead. At Weather Bureau offices 
manned by commissioned Government employees, additional 
data at more frequent intervals are also recorded. 

3. Where are these data available ? 
Much of the information is published in “Climatological Data” 
and “Hourly Precipitation Data” issued by states, and in 
“Local Climatological Data” for individual stations. The orig- 
inal records for all types of stations are on file at the National 
Weather Records Center, U.S. Weather Bureau, Arcade 
Building, Asheville, North Carolina. Certified photocopies of 
these can be obtained upon request and the payment of a nomi- 
nal charge. Further information regarding this service can be 
obtained by contacting the State Climatologist or any Weather 
Bureau Office. 
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MONUMENT TO THE 
RIDDLE OF THE UNIVERSE 


The building was dedicated June 3, 1948—Palomar Observatory 
—and the world’s largest reflecting telescope carried man out to 
unimaginable new reaches of space. Atop Mount Palomar, a pro- 
gram was started to map the heavens in greater depth and detail 
than ever before known. Today, this program has given man a better 
understanding of the structure and evolution of our universe. 
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How can these publications be obtained for use in the court- 
room or otherwise 7 

They may be requested from the nearest Weather Bureau 
Office or ordered from the Superintendent of Documents, 
Government Printing Office, Washington 25, D. C. There is 
a charge of 20 cents for ‘Climatological Data,’ 10 cents for 
“Hourly Precipitation Data” and 15 cents for “Local Cli- 
matological Data.” If requested, a Weather Bureau official will 
add and sign a certification such as: “I hereby certify that this 
document is an official publication of the U.S. Weather 
sureau.” 

If a publication of more than one page is requested, the certifi- 
cation may, on request, be made on each page containing data 
requested. Since orders for publications are received from 
many persons for other than use in trial of cases, the certifica- 
tion is ordinarily not made unless it is requested. Copies of 
original records mentioned in item #3 may also be certified. 
What can be done if the attorney feels that the information 
needed in evidence is not satisfactory in its printed form, either 
because of the manner in which it is presented or because some 
desired available data are not contained in the publication ? 

A description in plain language and figures of weather condi- 
tions at any point for which records are available can be made 
up by copying either authorized publications or original records 
on a standard certified form the Weather Bureau will furnish. 
Brief summarizations may be prepared by Weather Bureau 
personnel if the demands on such personnel are minimal and 
require only a few minutes’ time. Normally the Bureau has 
no clerical help available for this service, and the attorney 
should plan to provide his own. The Weather Bureau will pro- 
vide reasonable technical assistance in locating and explaining 
the desired information. The finished summary or tabulation 
will then be compared by an authorized employee of the 
Weather Bureau having complete knowledge of the source 
from which it was obtained. He will determine that it is com- 
plete and in exact agreement with that source. When this is 
determined to be true he will officia!ly certify the record. There 
wi'l be a proper charge for this service. 

Since many times information sought may involve weather 
conditions at a slightly different time or place than those shown 
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on the record, is there any way in which Weather Bureau per- 
sonnel may make a statement as to probable conditions of the 
weather at such different time or place? 

This generally requires the opinion of an expert meteorologist. 
While appropriate action might be taken by one party to the 
litigation to qualify a Weather Bureau employee as an expert 
witness, it is considered better practice to obtain the services 
of a private meteorologist who as a professional practitioner 
may make a study and investigation necessary to analyze and 
carefully appraise the situation. 

Often the problem sought to be resolved is not so much con- 
cerned with the recorded information as with something which 
is not recorded, as for example: the distance an object might 
be visible, the conditions of streets or highways, etc. Is there 
any way in which the Weather Bureau employee will deter- 
mine this or furnish a statement regarding it ? 

If the information requested is not a part of the official record, 
it is believed that again the private meteorologist or other ex- 
pert can best serve the attorney. 

Are there private meteorologists qualified for this work? 
Yes. The American Meteorological Society, 3 Joy Street, 
Boston 8, Massachusetts, will furnish, upon request, a list of 
professional meteorologists. 

Can a Weather Bureau employee testify as to time of official 
sunrise and sunset or berinning of darkness ? 

No. The U.S. Naval Observatory, Washington 25, D.C., is 
responsible for determination of sunrise and sunset. Requests 
for such certifications should be forwarded to the Observatory. 
| Ed. Note: The local Weather Bureau advises that, for many 
years Weather Bureau employees certified to time of official 
sunrise and sunset. Recently the Bureau has taken the stand 
that this is not a meteorological event, but that such determina- 
tion is the responsibility of the U.S. Naval Observatory, 
Washington 25, D. C., and we have been requested to turn 
over sunrise-sunset requests to them. Since this generally in- 
volves a delay of several days, it might be well for the Bar 
Association to arrange with some locai organization to provide 
these certifications. Basic data for this purpose is published 
in Times of Sunrise, Sunset, and Twilight, Supplement to the 
American Ephemeris, 1946, U.S. Naval Observatory, Wash- 
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ington 25, D. C. It is possible that some agency such as the 
Griffith Planetarium could make this data available to the legal 
profession. 

Another item in this same category is the time of moonrise and 
moonset and the phases of the moon. This data is also pub- 
lished, and times for Los Angeles are available in Tide Tables, 
West Coast North and South America (including the Hawaiian 
Islands) published annually by the U.S. Department of Com- 
merce, Coast and Geodetic Survey, and in Astronomical Phe- 
nomena for the Year 1956 (1957, 1958, etc.) issued by the 
Nautical Almanac Office, U.S. Naval Observatory, Washing- 
ton 25, D. C.] 

Are certified Bureau publications or certified summaries there- 
of an adequate substitute for the personal appearance in court 
of an employee of the Weather Bureau ? 

Generally, yes. The courts generally take judicial notice of the 
certification of the Weather Bureau and accept such docu- 
mentary evidence. 

Can weather records be introduced into court without a witness 
to authenticate such records ? 

According to United States Code (28 U.S.C. 1733, June 28, 
1948, Ch. 646, Sec. 1, 62 Stat. 946, effective September 1. 
1948) properly authenticated copies of records (accomplished 
in our case by signature and title of responsible Weather 
Bureau officials) of any department or agency of the United 
States Government shall be admitted in evidence equally with 
the originals thereof. Thus, properly authenticated copies of 
weather records are authorized for introduction as evidence, 
even over the objection of an opposing attorney, when the 
original records would have been admissible in evidence. 
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| Ed. Note: In California, the admissibility of the record, with- 
out its legal custodian on the stand to testify, and without a 
stipulation from opposing counsel, would be governed by Sec- 
tion 1918 (7), Code of Civil Procedure, as made applicable 
to federal records by Section 1924, Code of Civil Procedure. 
Section 1918 (7) provides that official documents may be 
proved as follows: 

“7. Documents of any other class in a sister state, by the 
original, or by a copy, certified by the legal keeper thereof, 
together with the certificate of the secretary of state, judge 
of the supreme, superior or county court, or mayor of a city 
of such state, that the copy is duly certified by the officer having 
the legal custody of the original.” 

Section 1924 makes the above section applicable to federal 
records. 

The records are technically not admissible unless proper cer- 
tifications of the status of the “legal keeper,’’ who makes the 
basic certification as to authenticity, are obtained. See, ¢.g., 
People v. Houston, 88 Cal. App. 2d 11, 16-17 (1948) (hold- 
ing, however, under the facts that the error in admitting cer- 
tain records was not prejudicial, and, in any event, there was 
a failure to object). See also Estate of Costa, 37 Cal. 2d 154, 
158 (1951), dealing with a similar problem under Section 
1918(8), C.C.P. (records of foreign nations). 

It would seem necessary, therefore, to obtain certificates not 
only of the “legal keeper,’ but of proper superiors through 
the Secretary of State, certifying to the status of the preceed- 
ing certificate makers, in order to introduce federal records 
into evidence without the use of a witness. | 
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Silver Memories é 
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Compiled from the World Almanac and the L. A. Daily Journal 
of February, 1933, by A. Stevens Halsted, Jr. 


Jack W. Hardy has been elected 
chairman of the Junior Barristers for 
1933, succeeding Lowell Matthay, the 
retiring chairman. Other officers for the 
coming year are Augustus F. Mack, 
first vice chairman; Jerold E. Weil, 
second vice chairman; Donald Ruppe, 
Secretary. 

* * * 

Judge Frank McPherson Smith has 
been elected Presiding Judge of the 
Municipal Court for the ensuing year, succeeding Judge Clar- 
ence L. Kincaid. 





A. Stevens Halsted, Jr. 


i 

At Miami, Florida, Joseph Zangara, an assassin, fired six 
shots at close range, narrowly missing President-elect Franklin 
D. Roosevelt who was sitting in an open touring car. One of 
the shots hit Mayor Anton Cermak of Chicago who later died 
from the wound. Zangara told police that pains in his stomach, 
persisting for years, made him hate presidents and kings. 

* * * 

The public debt has advanced to $20,907,000,000. The per 
capita share of this outstanding indebtedness for each person 
is $167.10. 

es 

Stanford University, ranked in 1920 as the nation’s most 
richly endowed college, faces a financial crisis due to the 
present depression. The college cannot meet demands of stu- 
dents for lowered tuition and living costs. The Stanford Daily, 
student newspaper, reports that many students are in dire 
financial straits and that at least 100 students are subsisting on 
10 cents a day for food. 
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Brcithors a n yi 


By George Harnagel, Jr. 


The 1958 Spring bar examinations are 
“approaching and undoubtedly the eight 
hundred or so aspiring applicants believe 
that the preparation which they have un- 
dergone has been rugged. Perhaps it will 
be some solace to them to reflect upon the 
course of reading which Lord Mansfield 
prescribed for his young friend, the Duke 
of Portland, who was then considering a 
career at the bar. This mental provender 
was prescribed, not as preparation for a 
bar examination, but as preparation for commencing the study of the 
English common law! Here is part of it: 





George Harnagel, Jr. 


“Law was founded upon ethics, for which the Duke was to 
read Xenophon, Cicero, and Woolaston’s Religion of Nature. 
“You may likewise look into Aristotle’s ethics, which you will 
not like.’ International Law, ‘partly founded on the law of nature 
and partly positive,’ offered a via media between culture and 
technique and could be studied in Grotius, Pufendorff, and Bur- 
lamaqui. ‘When you have laid this foundation, it will be time to 
look into those systems of positive law that have prevailed in 
their turn. You will begin of course with the Roman law, for 
the history of which read Gravina’s elegant work, De ortu et 
progressu juris civilis. Then read and study Justinian’s Institutes, 
without any other comment than the short one by Vinnius. Long 
comments would only confound you and make your head spin 
round.’ A natural thirst for knowledge, however, might be 
quenched by ‘dipping occasionally into the Pandects. After this, 
it will be proper to acquire a general idea of feudal law and the 
feudal system, which is so interwoven with almost every consti- 
tution in Europe that, without some knowledge of it, it is im- 
possible to understand modern history. Read Craig, De Feudis, 
and dip occasionally into the Corpus Juris Feudalis.’ It was true 
that ‘these writers are not sufficient to give you a thorough knowl- 
edge of the subjects they treat of ; but they will give you general 
notions, general leading principles, and lay the best foundations 
that can be laid for the study of any municipal law; such as the 
law of England, Scotland and France,’.” — “Lord Mansfield” ; 
C. H. S. Fifoot ; Oxford, 1936. 
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Things I didn’t know until I found out: 


— That although Guam is a possession of the United States and 
has been since 1898, an American citizen can’t make a trip there 
without the permission of the Department of State and the Depart- 
ment of the Navy. This is true notwithstanding Magna Carta, The 
Declaration of Independence, the Bill of Rights and the fact that the 
citizen in question may be a heavy contributor to the operations 
of the United States Government. 


— That there is a marine insurance company domiciled in Guam 
which sells its policies beyond the shores of its island home. 


— That following a marine disaster off the coast of Mexico, the 
Los Angeles law firm of AB&C filed a suit in the Los Angeles 
Superior Court for declaratory relief with respect to one of those 
policies. 

— That thereupon the Los Angeles firm of XY&Z filed a suit 
upon the policy in the United States District Court for Guam, and 
moved to stay the Los Angeles action pending a disposition of the 
Guam action. 


— That the Guam action was set down for a pre-trial hearing 
and that expenses incurred by A in going to Guam from Los An- 
geles for the hearing began with a round trip plane fare of about 


$1,250.00." 


— That as of the time this is being written, AB&C take the posi- 
tion that the action which they filed in Los Angeles should be stayed 
while they litigate the action which XY&Z filed in Guam; and 
XY&Z are just as convinced that the action which they filed in 
Guam should be stayed while they litigate the action which AB&C 
filed in Los Angeles! 


What Do You Think? 


“. . . [F]eminine pulchritude, as appealing as it is, cannot of 
[F] I ppealing 

itself be legally accepted as synonymous with undue influence.”— 

Musmanno, J., in Union Trust Co. of New Castle v. Cwynar ( Pa.) 


131 A.2d 133 at 137. 


1Fortunately no one has yet suggested that a branch of the Superior Court for Los 
Angeles County be established out there, but Time brings all things. 











PARTIAL LIST 

OF THE 

1001 SERVICES 
AVAILABLE TO YOU 


Appliance Repair 
Auto Repair 
Baby Sitters 
Catering 


Credit Collections 


Delivery Service > your time 


Discount Shopping 
Service 


fale is depreciating! 





Gift Purchasing 
Home Repair Your Man Friday has been organized to 
do for you the 1001 things (partially 
listed on this page) that clutter up your 
Interior Decoration valuable time. 


Information Service 


Investigation Service 
Office Maintenance YOUR MAN FRIDAY GIVES .. 

Party Arrangements @ CONVENIENCE ._ one phone call 
Protocal & Style @ PROTECTION . . written guarantees 
Consultant . 
@ ECONOMY . . volume operation 
a 


Sil 
eminder Service CREDIT . . . . charge account 


Theatre & Sport Tickets 


Tradesmen 
CALL WEbster 3-8228 and 
Travel Arrangements Your Man Friday will further 
explain this new concept of 


| economy in time and money. 








~SOWrFR MAN Fe RinonniT 
5225 WILSHIRE BLVD. * LOS ANGELES 36, CALIF. * WE 3-8228 

















